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Section 3 

“How It Works: Rights and Infringement” 

Chapter 21 

Why Cease-and-Desist Letters Matter 

The number one reason to send a notice or cease-and-desist is for 

the patent owner to establish that they will enforce their patent 

rights. Number two, it is the space in which to lay out all of the 

different aspects of the alleged infringement. The patent attorney 

will identify where the infringer was, what the acts were and all the 

details of the specific parts that address the claims as I mentioned 

before. Most importantly, it compares the patented features to the 

suspect features of the accused’s product and identifies all of the 

ways in which these features are being infringed upon as the 

inventor believes them to be. These letters are highly fact specific.  

Thirdly, it puts the other party on notice. Now as I mentioned 

before, this is very important with regard to whether the other party 

becomes a willful infringer. If they are put on notice and it is clear 

that the patent holder has communicated their case regarding the 

alleged infringement, the onus is now on the accused to make their 

own determination of whether the patent holder has a valid case or 

not. They'd be wise to go seek their own counsel and see if in fact 
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they are infringing as the owner claims. This is the kind of diligence 

that might avoid their infringement being willful.  

Let's think about why it would be important for the patent owner to 

send a notice letter. Again, it creates the possibility of a good faith 

negotiation for a settlement. This opportunity is valuable because, 

really, no one wants to go to court.  

What's important for the recipient of a Notice or Cease-and-

Desist letter? For one, they are put on notice of their potential 

infringement. It could be, as is likely in most cases, that they don't 

know that they are infringing. Receipt of this type of letter gives the 

liable party options, including the option to attempt to strike first.  

This fact is one potential downside for the sender in that once the 

recipient gets the notice they then have the option to make the first 

move in court and seek what is called a declaratory judgement. A 

declaratory judgement is one that looks to obtain a definitive ruling 

of law that states that there is no infringement. To make matters 

even worse is that the jurisdiction of declaratory judgments, or DJs, 

are local to the accused infringer.  

Remember that the widget retailer from the contributory 

infringement example was in San Diego and the manufacturer was 

over in Florida. If that potential manufacturer is infringing on the 
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patent rights of one in San Diego and has received a notice, that 

Florida based manufacturing company may bring a declaratory 

judgement action in, say, Fort Lauderdale—now the plaintiff and 

the defendant both have to meet in that Fort Lauderdale jurisdiction 

if they want to argue the DJ action.  
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