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Section 3 

“How It Works: Rights and Infringement” 

Chapter 22 

Patent Trolls: Problems and Solutions 

Well, a patent troll is an individual that is, on average, two to three 

times larger than a human. Predominantly green or brown in color. 

They have at least three to four warts on either side of their nose 

and generally stay out of sight by hunkering down beneath the 

interstate bridge, slowly eating scroll after scroll of patent 

documents.  

Okay, that was fun. Of course, that's not what a patent troll is. A 

patent troll is usually a large company that acquires patent rights 

from inventors or other small companies, and simply waits for 

someone, or some business, to begin infringing on the patent claim, 

without actually practicing, or selling any products or services in the 

area of technology. You might also hear the term non-practicing 

entity, or NPE. NPE and trolls are synonymous. Let's break this 

down a little bit more. 

What this means is that a NPE, or a patent troll, the company that 

buys a patent from an inventor or from a company that owns and is 
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the assignee of an invention or that a patent inventor assigned to 

that entity.  

They can do that? 

Well, there really is no requirement to use the exclusive rights that 

the patent office awards. In fact, patents are sometimes achieved for 

defensive purposes to simply prevent anyone (including themselves) 

from making, using or selling.  

Again, as we discussed, a utility patent allows for 20 years after the 

filing date that are purely for the invention owner. No one else can 

make, use, or sell products or services that use the patented material 

in the geographic location defined. What that could also mean is 

that one could even prevent themselves from making, using, or 

selling the patented property. 

In terms of moving things forward in the economy, many people 

believe that if one goes through all of the trouble to apply for and 

receive a patent, it ought to be used. Products should be put out 

into the market. Things should be sold through the services. 

However, that's just not the reality. 

Congress is currently working on bills to stimulate the process of 

introducing more of these patented products and processes to the 
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marketplace. There are two in particular, one called the Innovation 

Action HR9, introduced in February 2015 and the other is a Senate 

bill 1137 that protects the American Talents and Entrepreneurship 

Act, or Patent Act. This bill was introduced in mid-May 2015.  

In essence, there are three (3) main proposals on the table for how 

to change some of this activity.  

1. Fee Shipping. Under Fee Shipping, any NPE that brings an 

infringement suit and loses may have to pay its opponent's 

legal fees. This proposal attempts to address the potential 

problems associated with the non-practicing entities that 

simply hold on to a patent or patents and wait (lurk) for 

someone in a technology field to start making widgets that 

could be infringing on their patent claims.  

Once they find a potentially actionable situation, these 

entities hope that the business or individual that is 

ACTUALLY bringing this particular or similar widget to 

market is just trying to make a buck and didn’t do a patent 

search before they officially went into business.   

 

If an NPE discovers a possible opportunity to bring suit and 

files, they are, at this point, basically taking a gamble. Their 

case depends on their belief that the defendant is profiting 
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from claims that infringe on the patent troll's claims. If Fee 

Shipping is enacted, then trolling plaintiffs are wrong, then 

the NPE would have to pay the opponent's legal fees.  

2. Shell entity. Currently, if an NPE sets up shell companies 

with no assets, they're basically judgement-proof if it so 

happens that they get an unfavorable ruling on an 

infringement action. The reason for this has to do with 

complicated corporate and securities law and how entities are 

set up.  The current proposal before Congress is to allow 

exceptions to corporate laws to pierce through the shell 

companies and attach judgments directly to the NPEs 

themselves.  

3.  Demand letters. Demand letters are another word for 

noted letter or cease and desist letter. Some of the acts sitting 

before the House of Representatives and the Senate have put 

forward provisions that deal with vague or misleading 

demand letters.  

Many of these NPE's, or trolls, will send out very broad, 

unspecific notice letters that cover quite a large chunk of 

technology. These types of demand letters are designed to 

scare potential infringers. When an NPE’s claim set is 

reviewed, however, it is generally the case that their claims 

are actually a lot more limited.  

http://www.boldip.com/


Bold Ideas: The Inventor’s Guide to Patents  93 
 

www.boldip.com | Bold IP, PLLC | 1-800-849-1913 
 

If the proposals in front of Congress regarding patent trolls 

and vague demand letters are enacted, there would then be 

certain provisions in place to award damages to the 

wrongfully accused. 
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